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IN THE COURT OF SUB DIVISIONAL JUDICIAL 

MAGISTRATE (M), GOHPUR. 

P.R.C - 70/2019 

U/S 420 I.P.C 

 

State 

Vs 

Sri Kamal Saikia @ Kon Saikia,  

S/o.  Gulak Saikia 

Vill.:Balitika, P.S. Gohpur,  

Dist. Biswanath, Assam. 

........... Accused. 

Present:  Shri.  A. A. Choudhury, S.D.J.M (M), Gohpur. 

For prosecution:   Ms. Barnali Chetia, ld. A.P.P 

For defence:   Mr. D. Dutta. Ms S. S. Borah,  
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        Ld. Advocates. 

Date of evidence:    30.12.19, 06.02.20, 10.02.21.  

     09.09.21, 09.11.21 

Argument heard on:   29.11.2021. 

Judgment delivered on:  03.12.2021. 

 

JUDGMENT 

(1) The case of the prosecution in a nutshell is that the informant 

namely Sri. Bhuban Bhandari lodged an ejahar on 02.04.2019 

inter-alia alleging that accused person namely Sri. Kan Saikia 

secured a repairing work for a public road and required 

earth/soil for land filling and in this context entered into an 

agreement with the informant, in which, the accused person 

shall dig a pond over 07 Katha tea-garden land and take away 

the earth/soil for road repairing for an agreed amount of Rs. 

40,000/- to be paid by the accused to the informant but the 

accused person neither dug a pond over the informant’s land 

nor paid any money to the informant. However, the accused 
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person damaged the informant’s land by digging in scattered 

places. The informant has handed over the tractor of the 

accused to the Police Station as the accused allegedly 

attempted to flee from the spot and evaded the informant. 

Hence, the ejahar. 

 

(2) The ejahar was registered as a case vide Helem P.S. Case No. 

08/19, U/S 420/406 I.P.C. on 02.04.2019 and on completion 

of the investigation, Charge-Sheet was submitted under 

section 420/406 IPC against the accused person namely Sri. 

Komal Saikia @ Kan Saikia. 

 

(3) Accordingly, cognizance was taken and copies were served to 

the accused person and when particulars of offence under 

Section 420 IPC was read over and explained to the accused 

person, the accused pleaded not guilty and claimed to be 

tried. 

 

(4) During the trail, the prosecution side has examined seven (07) 

Prosecution witness, whereas, the case of accused is that of 
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denial. Considering the facts and circumstances as well as 

nature of the case; the follow point for determination are 

framed in this case: 

 

(5) Point for determination:  

(i). Whether the accused person has cheated and thereby 

dishonestly induced the informant to deliver any property to 

any person, or to make, alter or destroy the whole or any part 

of a valuable security, or anything which is signed or sealed, 

and which is capable of being converted into a valuable 

security?  

Decision thereon and Reasons for the decision: 

(6). In evidence, the informant as PW 1 namely Sri. Bhuban Ch. 

Bharali deposed that about one year ago PW 1 entered into a 

written agreement with accused person by virtue of which, 

accused person will dig a pond at the informant’s land and 

take away the soil/earth for his road construction activities 

and further pay Rs. 40,000/- to PW 1 as price of soil. Pabitra 

Bora has also signed the deed in addition to signature of both 



 

5 
 

parties. Deed was regarding 1.5 Bigha tea garden land of Vill: 

Arakuthi under Helem Mouza. Accused person has dug around 

5 feet of land but as sandy soil was exposed, the accused 

person stopped work. Accused person had a quarrel with the 

persons associated with the construction of the road. At PW 

1’s request, accused person dug around 10 feet of land and 

again left the work. PW 1 retained a tractor of accused person 

apprehending that accused person might not complete the 

work. As the accused person did not return, PW 1 handed 

over the tractor to the VDP and lodged the ejahar. PW 1 does 

not remember the date of incident. Accused has not paid Rs. 

40,000/- to PW 1 nor dug/constructed the pond as per terms 

of the agreement. 

(7) In cross examination, PW 1 stated that his signature is not 

present in the Agreement, marked as M. Exhibit 1 in this case. 

The Agreement was executed at PW 1’s house. Only Pabitra 

Bora has signed the Agreement as a witness. There is no 

mention of Village, Mouza, Dag No. and Patta No. in the 

Agreement. The dimension/area of the pond is not mentioned 

in the Agreement. There is no mention of date in the 
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Agreement as to when the accused has to make payment. PW 

1 has denied all the suggestions put to him by the defence 

side. 

8. PW 2 namely Guna Kt Daimary deposed that about one year 

ago there was an agreement between the informant and 

accused person that accused would use 1.5 Bighas land of 

informant to construct a pond and in return would give Rs. 

40,000/- to the informant. Accused did not complete the work 

of pond nor paid amount to the informant.  

9. In cross examination, PW 2 stated that his house is about 0.5 

km distance from house of informant. Accused person has 

kept 04 nos of tractor at the house of PW 2 for about 02 

weeks and work was done for those 02 weeks only. Informant 

told PW 2 that accused person did not complete the work nor 

paid money to the informant. PW 2 cannot say if any quarrel 

arose between the parties. PW 2 stated that it is not a fact 

that accused person did not dig a pond. PW 2 does not know 

the Dag No. and Patta No. of the pond. 
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10. PW 3 namely Sri. Abhiram Tai deposed that there was an 

agreement between the informant and accused person, which 

was drafted by PW 3, that accused would construct a pond 

and also pay Rs. 40,000/- to the informant. Accused did not 

complete the work of pond nor paid amount to the informant. 

After few days of work, accused person stopped the work. PW 

3 heard that accused person informed that the said land is not 

suitable for digging pond. Informant lodged the ejahar as 

accused has breached the agreement. 

11. In his cross examination, PW 3 stated that there is no mention 

in the Agreement as to when/at which point, digging of pond 

will conclude/complete. PW 3 cannot say whether the sum of 

Rs. 40,000/- was paid by the accused to the informant. In the 

agreement, there is no signature of informant. As the plot of 

land was not suitable, hence, the work was stopped. 

12. PW 4 namely Sri. Rajib Kardong deposed that incident 

occurred during November 2018. Informant has asked the 

accused person to dig the land of informant on the strength of 

a written agreement. As per the Agreement, the accused 
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would dig informant’s land and also pay Rs. 40,000/- to the 

informant. PW 4 has seen the land of informant being dug 

using JCB and Tractor. PW 4 assumed that accused person did 

not pay Rs. 40,000/- to the informant which led to the instant 

case. PW 4 was present during seizure of Agreement and 

Tractor. 

13. In cross examination, PW 4 stated that he was not present 

during seizure of tractor. PW 4’s signature was taken by police 

intimating PW 4 that he is a witness. PW 4 was not present 

during the execution of Agreement. PW 4 cannot say the 

dimension/shape of the pond or the man-day required for 

digging. As informant has lodged the case, PW 4 assumed 

that accused person has not paid his dues. Informant told PW 

4 that accused person did not pay money. There was a prior 

dispute regarding the pond. PW 4 has cordial relation with 

Informant. 

14. PW 5 namely Sri. Prakash Jyoti Borah deposed that he does 

not know any facts of the case. PW 5 cannot say why the 
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instant case was lodged. Cross examination of PW 5 was 

declined by the defence side. 

15. PW 6 namely Sri. Dipak Bhuyan deposed that there was an 

agreement between the informant and the accused person 

and as the accused person has not worked in terms of the 

agreement, informant has lodged the case. Informant has 

retained the tractor of accused and handed over to police. 

16. In cross examination, PW 6 stated that informant told PW 6 

that accused person has paid the money. Both parties worked 

together for about 10-15 days. After few days, there was a 

dispute regarding the digging and earth filling work which led 

to closure of work. Accused person has not cheated the 

informant.  

17. PW 7 namely Mintu Borah deposed that there was an 

agreement between the informant and the accused person for 

digging informant’s land and for that purpose accused person 

paid Rs. 40,000/- to the informant. 

18. In cross examination, PW 7 stated that both parties had a 

dispute regarding area of land to be dug.  
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19. Heard learned counsel for the accused person as well as the 

ld. APP. Ld. counsel for the accused person submits that there 

is no ingredient of cheating in the instant case and the present 

dispute falls in the category of civil dispute and as such, it is 

prayed that the instant case be dismissed being civil in nature 

arising out of plain breach of a contract between the parties.  

20. On appreciation of the evidence and other materials on 

record, it is seen that there was a written agreement between 

the parties for execution of a particular work for due 

consideration. Now, from the evidence of Informant/PW 1, it 

is seen that PW 1 deposed that accused person has dug 

around 5 feet of land but as sandy soil was exposed, the 

accused person stopped work. PW 1 also deposed that at his 

request, accused person dug around 10 feet of land and again 

left the work. In his cross examination, PW 1 stated that the 

dimension/area of the pond is not mentioned in the 

Agreement and that there is no mention of date in the 

Agreement as to when the accused has to make payment. PW 

2 in his cross examination stated that work was done for those 

02 weeks only. PW 3 in his evidence deposed that he heard 
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that accused person was informed that the said land is not 

suitable for digging pond. Informant lodged the ejahar as 

accused has breached the agreement. In cross examination, 

PW 3 stated that as the plot of land was not suitable, hence, 

the work was stopped. In cross examination, PW 6 stated that 

accused person has not cheated the informant and PW 7 

stated that both parties had a dispute regarding area of land 

to be dug. Therefore, from the above discussion, it is 

conspicuous that for reasons of breach of a contract between 

the parties, the instant case proceeded.   

 21. Considering the aforesaid developments, it now remains to be 

examined whether ingredients/elements of Cheating as 

defined U/S 415 IPC exists in this case or not.  

22. This Court has relied upon the judgment rendered by the 

Hon’ble Apex Court in the case of Sushil Sethi and another                          

Versus The State of Arunachal Pradesh and other 

reported in: 

https://main.sci.gov.in/supremecourt/2018/44017/4

https://main.sci.gov.in/supremecourt/2018/44017/44017_2018_8_1502_20105_Judgement_31-Jan-2020.pdf
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4017_2018_8_1502_20105_Judgement_31-Jan-

2020.pdf 

 https://indiankanoon.org/doc/10546413/  

 wherein it has been inter-alia held by the Hon’ble Apex Court 

as follows: 

 “7.2 In the case of Vesa Holdings Private Limited (supra), it is 

observed and held by this Court that every breach of contract 

would not give rise to an offence of cheating and only in those 

cases breach of contract would amount to cheating where 

there was any deception played at the very inception. It is 

further observed and held that for the purpose of constituting 

an offence of cheating, the complainant is required to show 

that the accused had fraudulent or dishonest intention at the 

time of making promise or representation. It is further 

observed and held that even in a case where allegations are 

made in regard to failure on the part of the accused to keep 

his promise, in the absence of a culpable intention at the time 

of making initial promise being absent, no offence 

under Section 420 IPC can be said to have been made out. It 

https://indiankanoon.org/doc/10546413/
https://indiankanoon.org/doc/1436241/
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is further observed and held that the real test is whether the 

allegations in the complaint disclose the criminal offence of 

cheating or not. 

 7.3 In the case of Hira Lal Hari Lal Bhagwati (supra), in 

paragraph 40, this Court has observed and held as under: 

 “40. It is settled law, by a catena of decisions, that for 

establishing the offence of cheating, the complainant is 

required to show that the accused had fraudulent or dishonest 

intention at the time of making promise or representation. 

From his making failure to keep promise subsequently, such a 

culpable intention right at the beginning that is at the time 

when the promise was made cannot be presumed. It is seen 

from the records that the exemption certificate contained 

necessary conditions which were required to be complied with 

after importation of the machine. Since the GCS could not 

comply with it , therefore, it rightly paid the necessary duties 

without taking advantage of the exemption certificate. The 

conduct of the GCS clearly indicates that there was no 

fraudulent or dishonest intention of either the GCS or the 
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appellants in their capacities as office bearers right at the time 

of making application for exemption. As there was absence of 

dishonest and fraudulent intention, the question of 

committing offence under Section 420 of the Penal Code, 1860 

does not arise. We have read the charge sheet as a whole. 

There is no allegation in the first information report or the 

charge sheet indicating expressly or impliedly any intentional 

deception or fraudulent/dishonest intention on the part of the 

appellants right from the time of making the promise or 

misrepresentation................... 

 7.6 In the case of Joseph Salvaraja A v. State of 

Gujarat (2011) 7 SCC 59, it is observed and held by this Court 

that when dispute between the parties constitute only a civil 

wrong and not a criminal wrong, the courts would not permit 

a person to be harassed although no case for taking 

cognizance of the offence has been made out.” 

23. In the case of Hridaya Ranjan Prasad Verma and others 

Vs. State of Bihar and another reported in 2000(4) SCC 

168; the Hon’ble Apex Court has inter-alia held that: 

https://indiankanoon.org/doc/1436241/
https://indiankanoon.org/doc/1488900/
https://indiankanoon.org/doc/1488900/
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 “In determining the question it has to be kept in mind that the 

distinction between mere breach of contract and the offence 

of cheating is a fine one. It depends upon the intention of the 

accused at the time to inducement which may be judged by 

his subsequent conduct but for this subsequent conduct is not 

the sole test. Mere breach of contract cannot give rise to 

criminal prosecution for cheating unless fraudulent or 

dishonest intention is shown right at the beginning of the 

transaction, that is the time when the offence is said to have 

been committed. Therefore it is the intention which is the gist 

of the offence. To hold a person guilty of cheating it is 

necessary to show that he had fraudulent or dishonest 

intention at the time of making the promise. From his mere 

failure to keep up promise subsequently such a culpable 

intention right at the beginning, that is, when he made the 

promise cannot be presumed.” 

24. Hence, considering the facts and circumstances of the case in 

the light of the judicial precedents discussed above, I do not 

find that the accused person had fraudulent or dishonest 

intention at the time of entering into the contract as the 
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informant as well as other witnesses deposed in their 

respective evidence discussed above that accused person, 

pursuant to the agreement, had began and continued the 

work which meanwhile was, as evidence suggests, could not 

be proceeded as factual realities on the ground did not 

support further excavation as sandy soil was discovered which 

could not support  further excavation. Moreover, the informant 

further deposed that accused person has initially and at 

request of the informant subsequently, dug 10 feet of land. 

This Court, in this trail, does not wish and also may not have 

the jurisdiction to evaluate or appreciate the agreement or its 

contents/terms and conditions, which, in my opinion are 

purely civil in nature and does not indicate any 

element/ingredient so as to attract the penal provisions as 

defined under section 415/420 IPC. 

25. Therefore, in the premises aforesaid, in my view, the 

prosecution side could not make out a case for criminal trial 

under the penal provisions for the reasons discussed above 

and being so, the aforesaid issue is answered in the negative 

and in favour of the accused person. However, the informant 
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of the case may approach the appropriare forum (civil court) 

for redressal of the alleged grievance, if so advised. 

26. The following Order is passed in this case. 

O R D E R 

27. The accused person namely Sri. Komal Saikia @ Kan Saikia 

stands acquitted in this case as prosecution side failed to 

prove the guilt of the accused person. 

28. The accused person be set at liberty forthwith, if in custody 

and not wanted in any other case. 

29. Judgment is delivered in Open Court in presence of the 

accused person. 

30. Bail Bond to be discharged in accordance with law, after a 

period of 06 (six) months. 

31. Given under my hand and seal of this Court on this the 03rd 

day of December, 2021. 

 Accordingly case disposed off. 

 

A. A.  Choudhury,                                                                                          

S.D.J.M (M), Gohpur.  
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A P P E N D I X 

 Prosecution Witness:  

PW 1- Sri Bhuban Ch Bhandari. 

PW 2- Sri Gun Kanta Daimary. 

PW 3- Sri Abhiram Tai. 

PW 4- Sri Rajib Kardong. 

PW 5- Sri Prakash Jyoti Borah. 

PW 6- Sri Dipak Bhuyan. 

PW 7- Sri Mintu Borah. 

 

 Prosecution Exhibits:NIL 

       M Exhibit 1- Deed of Agreement. 

       M Exhibit 2- Registration Certificates of Tractor bearing Regd 

No. AS 12 BC 2875 and AS 12 BC 2571. 

       M Exhibit 2- Certificate of District Agriculture Dept, Biswanath. 
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 Defence Witness: NIL 

 Defence Exhibits: NIL 

 Court Witness: NIL 

 

A. A.  Choudhury,                                                                                             

S.D.J.M (M),Gohpur.  
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03.12.21: 

Accused person is present in Court today. 

Judgment and Order is pronounced in open Court today. 

The following Order is passed in this case. 

Keep the original copy of Judgment and Order alongwith the C/R. 

O R D E R 

27. The accused person namely Sri. Komal Saikia @ Kan Saikia 

stands acquitted in this case as prosecution side failed to 

prove the guilt of the accused person. 

28. The accused person be set at liberty forthwith, if in custody 

and not wanted in any other case. 

29. Judgment is delivered in Open Court in presence of the 

accused person. 

30. Bail Bond to be discharged in accordance with law, after a 

period of 06 (six) months. 

31. Given under my hand and seal of this Court on this the 03rd 

day of December, 2021. 
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 Accordingly case disposed off. 

 

A. A.  Choudhury,                                                                                          

S.D.J.M (M), Gohpur.  

 

 


